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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

mALD C, MANN
ATTORNET @ENERAL

Honorable Julian Montgomery
State Hlghway Bnglneer
Aystin, Texas

Dear Sirt

Opinion No, 0-1Q7

Re: You requ

way\Comission o
vidder on a State way pro-

e aok ad

redelint ol your request for 2n opin=-
ion based upca the foll

o~-wit:

and read on a
that thsreupon Hessrs. Chadwick and Villlams,
Contractonrs, were-.the low Kilddérs b about $1£,000.C0. That
on Dagduber~ g, 1938, uesdrs, Chadwiock and wiillams informad
E ay Eogineer thut they wished to withdraw their

bid a slected a re of thelir bidder's deposit. That
l4ter( es wasa 'the custo= of the kighway Departasnt, the con-
tract was awarded ‘to ¥essrs. Chadwlck and willisms but that

pertment was foraed to award the sontraot
st bidder,

e ure requested to advise you if in fairness to
ths state and the other bvidders, the Highway Commisalon should
return the bdidder’s cgheck to Msssrs., Chadwiok and ¥illiams and

parnit them to withdraw thelr B1d under the sirecumstances ocut-
lined above.
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For the purpose of this opinion we are rewording
your request into the following questionst

l. Cen the State Highway Comnission permit a did-
der to withdraw his bid on a highway construotion project
after the bid has been advertised for, received, opened and
read, and the low bidder announced? |

2, Can the Highway Commission return a bidder's
g:goslt upon default of the bidder in exsouting the cortracs
upon?

' Article 6674-h provides that all sontraets made by
the State Highway Department for the i{mprovement of any high-
way should be submitted to competitive bids, Sao fer as we
have besn able to ascertain the gourts have not oconstrued
this artiscle dut .the intention of the lLegislature, without
doubt, whs to accomplish the usual purposs of all such pro-
vislons of law, that is, the purpose of making this article
Tead as 1t does was to preslude favoritiem and prevent ex-
cesaive expenditure of publie funds and to prevent collusion
betwesen oontraoctors and stats offiolals,

_ Seotion 113, Chapter 18, of Donnelly‘'s “The Law of
Public Contraots™ reads, in part, as followst

"The objeat of letting pudllec works to
the lowest bidder after inviting publioc dids
is to preglude favoritism and jobbing on the
pert of publie officisls in whom authority
to make contraots is vested and to whom the
supervision of the execution of contracts 1is
entrusted,"

, It is seen that to permit a bldder to withdraw his
bid would defeat the ultimante purpose of the law requiring
competitive bids for the redsaon that to permit such would
meke it possible for all bidders to withdraw their bHids and
thereby make the nighest bid the lowest hid,

As atated above, the rules promulgated by your de-
pertment, ss szuthorized by law, require a deposit with s bid
of a cartiflied check &3 & guaranty of the axesution of the
oontract and bond, This oheck under the rules is liguidated
damages for suoh failure,
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It has been held in many other Jurisdiotions that
where the statutes provide that the bidder on pudlic works
must meke a deposit with his bid that the deposit oannot de
returned after the bids have beesn opened and read. V¥Yheaton
Building Company v, Boston, 0 N, E, 598 and Baltimore v,
J. L. Robinson Construction Company, 91 Atl, 8882,

It is further held in the case of West Texas Come
press and Warehouse Company v, Panhandle and Santa Fe Railway
Compeny, 15 S, W, (2} 588, that a valid administrative order
of & legal and duly constituted administrative body has the
same foree as & like enzctment by the Legislature, N

Thersfore, the orders of the State Highway Commission
requiring a dsposit as a gusrsanty of the exeocution of the oon-
tract bBid upon and the delivery of the bond has the same force
and effect 23 a statute passed by the Legislaturs,

It is, therefore, the opinion of this departmeant that
the State Highwey Commission oannot permit a bidder to withdraw
- his b1d after the same has besn received, oponed and read; that
the Bighway Commisalon cannot return the bdidder's deposit; dut
that the didder $s bound by the striot terms of his bid and the
striot construction of the law and rules applicabdls.

You are further advised thet on June 16, 1935, Honor-
adle Curtis E, Hill, Assistent Attorney General, in a letter
opinica to Honorable Gidd Gilohrist, State Highway Engineer,

" held as we have in this opinion and we ooncur in sald opinica
in all respeocts.

Trusting that this will answer your injuiry satis-
fagtorily, we are

~ 2 4
Rishard H. Cogke
Assistant
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